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JUDGMENT 

1.  In this case accused Moon Bhuyan @ Pranjyoti Bhuyan is put for trial 

for allegation of charge u/s 376(1) of the IPC.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     132 of 2011 

(Under Section 376(1) of the IPC, arising 
out of G.R. Case No.  1059 of 2008) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Sri Moon Bhuyan @ Pranjyoti 
Bhuyan.  
Son of Late Pradip Bhuyan, 
Resident of Rupak Nagar, 
Hazarapar, 
Police Station – Tezpur 
Dist:- Sonitpur, Assam.   
 

Date of framing Charge :- 16/07/2011. 
 

Date of Recording Evidence :- 13-09-2011,14-09-2011, 
15-09-2011,16-10-2012, 
18-03-2016 & 12-08-2016.  
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 08/08/2016.  
  
 

Date of Argument :- 08/08/2016.  
  
 

Date of Judgment :- 08/08/2016.  
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr.G. Sarkar, Advocate.  
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2.  The facts leading to institution of this case, according to the FIR, in 

brief is that the accused loved the informant and thereafter they developed 

sexual relationship in between them. The accused enjoyed informant sexually 

with a promise to marry her but when she became pregnant accused refused 

to marry her as per proposal. Accordingly, FIR was filed before the Lalmati 

Police Out on 29-06-2008.         

3.  On receipt of the aforementioned FIR, the Incharge of Lalmati Police 

Out post registered the case vide Lalmati OP GDE No. 390 dated 29-06-2008 

and forwarded the same to O/C Tezpur Police Station for registering a case 

under proper sections of law. Accordingly, on receipt of the FIR, the Officer-

In-Charge of Tezpur Police Station registered Tezpur P.S. Case No. 511/08 u/s 

493/376 of IPC vide GDE No.1599 dated 29-06-2008.  After completion of 

usual investigation, the O/C Tezpur Police Station filed charge sheet vide 

charge sheet No. 258 /08 dated 24-07-2008 u/s 366 of IPC against the 

accused Moon Bhuyan @ Pranjyoti Bhuyan.  

4. On being appeared the accused persons before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge u/s 376(1) of 

the IPC against the accused Moon Bhuyan @ Pranjyoti Bhuyan. Particulars of 

the charge were read over, explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as seven 

numbers of witnesses. The case is pending for evidence of the victim.Learned 

counsel for the accused has submitted that inspite of several summons and 

even after warrant of Arrests issued to the victim, prosecution has failed to 

procure the attendance of the victim. On the other hand the accused had 

regularly appeared before this court, so praying for closing the evidence. On 

perusal of the case record it comes to know that the prosecution has failed to 

procure the attendance of the victim inspite of availing ample opportunities. 

Summons and Bailable W/A issued to the victim in several times, but the 

prosecution has failed to procure the attendance of the victim. It is true that 

the accused is regularly appeared before the court. Speedy trial is the right of 

the accused person. Considering all these aspects, I think it would be futile to 
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resummon the said victim in the same address mentioned in the charge sheet. 

So, the prosecution evidence is closed. Statement of the accused is recorded 

u/s 313 Cr.P.C. All the allegations made against the accused and the evidence 

appears against the accused are put before him for his explanation where he 

denied the allegation and declined to adduce defence evidence.  

   

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7.  The point for decision in this case is that - 

(1) “ Whether the accused had committed sexual intercourse to 

Smt. Manju Borah with a promise to marry her and due to sexual 

intercourse she becomes pregnant and on 22-07-2008 she was 

pregnant for 28 weeks. But the accused did not marry her and 

obtained her consent fraudulently and thereby committed an 

offence punishable under section 376(1)   of the IPC?   

 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1, Sri Surendra Nath Borah stated before the court that he knows 

the accused but he did not know the victim. One day police has collected his 

name and address. He knows Budhin Deka who resides at the side of his 

house. He did not know they had any maid servant or not.   

10. PW 2 Sri Bhupen Kalita stated before the court that he did not know 

the accused and the victim. He did not know anything about the occurrence.  

11. PW 3 Smt. Niva Deka stated before the court that she knows the 

accused who is their neighbour. Manju Borah was maid servant during that 

period. She was about 22 years in the year 2006. While her husband went to 

Lakhimpur, keeping Manju alone in her home, they went to duty. One day 

said Manju reported to her that she became pregnant. On being asked, the 

victim stated that accused Moon Bhuyan has loved her and while she had 
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been in duty accused came to their home and enjoyed sexual intercourse with 

a promise to marry her. Thereafter, accused continuously having sex with her. 

Thereafter, she came to know that Manju became 6 months pregnant. 

Thereafter she sent Manju to doctor to confirm her pregnancy. After some 

days Manju gave birth to a male child. Then Manju filed ejahar. At present 

Manju resides in her parental home.  

 In cross-examination, she has deposed that she has two boys. Suren 

Borah resides near her house. None of the neighbours reported to her that the 

accused had sexual relation with Manju. She also added that she cannot recall 

whether she made statement to police that Manju became 8 months 

pregnant. She even cannot say whether pregnancy of Manju was confirmed 

by the doctor. She has not heard that accused by giving promise to marry, he 

enjoying Manju sexually.  

12.  PW 4 Dr. Rana Mukut Keot, Medical & Health Officer-1, Kanaklata Civil 

Hospital, Tezpur, stated that on 20-10-2010 on police requisition in reference 

to Lalmati Out Post GDE No. 340 dated 29-06-2008 at about 12.30 p.m. on 

being escorted by HG Jadav Gogoi, he examined the victim girl, in presence of 

ANM Smt. Deepali Devi and found the following: 

 Identification Mark : A mole on left side of neck. Teeth – 14/14. 

Uterus 28 weeks size. Presentation was vertex. X-ray for determination of age 

was advised but not received till today. Ultarsonography of abdomen was 

advised but not received till today.  

 Inference: The person was pregnant. The duration of pregnancy was 

28 weeks. No opinion could be given about the age as X-ray report was not 

available. Confirmation of pregnancy was not possible as Ultra sound report is 

not available. 

 Ext. 1 is the medical report and Ext.1(1) is his signature.            

13.    PW 5 Sri Budh Ram Deka has stated before the court that the accused 

Moon Bhuyan @ Moon Jyoti Bhuyan is known to him. The occurrence took 

place about three years ago. He has been working as Havildar of Police at 
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North Lakhimpur. His family resides at Sankar Nagar, Tezpur. One day his 

wife Niru Deke informed him over phone that menstruation of our female 

domestic help stopped for the last six months and she suspected the 

involvement of Moon Bhuyan. On receipt of information he came to his house. 

When he asked the said domestic help, she replied that in absence of his wife 

and two sons, at home, Moon Bhuyan used to cross the boundary wall and 

forcibly committed intercourse on her. I forgot the name of said female 

domestic help. Meanwhile his wife had filed an FIR with Tezpur Police station. 

Police subjected said female domestic help to medical examination and got 

her statement recorded by a Judicial Magistrate. He also stated that at the 

time of occurrence, the victim girl was aged above 15/16 years.         

  In cross-examination this PW stated that his wife informed him 

about the incident when the victim attained six month’s pregnancy. He did not 

know about the personal relation between the victim and the outsiders. He 

left home for his workplace at North Lakhimpur. Lateron, he learnt that the 

victim girl delivered a male child.  

14. PW 6 Sri Anju Goswami, Inspector of Police stated before the court 

that on 24-07-2008 the Investigating Officer of this case handed over the case 

diary to O/C of Tezpur Police Station and lateron the case diary was handed 

over to him. He collected the medical report and after completion of 

investigation, laid charge sheet u/s 493/376 of the IPC against the accused 

Mun Bhuyan. Ext. 2 is the charge sheet and Ext. 2(1) is his signature.  

  During cross-examination he stated that he has not recorded 

the statement of any witnesses. 

15.   PW 7 Farhana Sultana, the Assistant Sessions Judge, Mangaldoi, stated 

that on 30-06-2008 she was working as Judicial Magistrate, 1st class, Tezpur. 

On that day victim Manju Baruah was produced before the Chief Judicial 

Magistrate, Sonitpur, Tezpur and accordingly then Chief Judicial Magistrate 

N.N. Das forwarded the victim to her court for recording the statement u/s 

164 Cr.P.C. Ext. 3 is the order of the then Chief Judicial Magistrate and 3(1) is 

his signature. Accordingly, the victim was produced before her and she 
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recorded the statement of the victim Miss Manju Baruah u/s 164 Cr.P.C. and 

sent back the record. Ext. 3(2) is her order and Ext. 3(3) is her signature. Ext. 

4 is the statement of the victim Manju Baruah and Ext. 4(1) is her signature. 

The RTI of the victim was taken by her Bench Assistant in her presence.     

  During cross-examination, PW 7 stated that the victim disclosed 

her age as 22 years. The victim has given thumb impression. There is no 

endorsement under the thumb impression. The victim gave her statement 

voluntarily.  

16.  These much is the evidence of the prosecution case. The accused 

pleaded total denial while his statement was recorded u/s 313 of Cr.P.C. The 

accused is charged u/s 376(1) of the IPC. Before discussing the evidence, I 

would like to see what is the requirement to prove the charge u/s 376(1) of 

the IPC.  

17.     To brought the charge under section 376(1) of the IPC, prosecution 

must prove that – 

  “(i)  that the accused had sexual intercourse with the woman 
in question; 
  
   (ii)  that the act was done under circumstances failing under 
any of the five descriptions specified in section 375 ; 
 (iii) that such woman was not the wife of the accused; or, if she 
was his wife, she was under fifteen years of age; 
 (iv) that there was penetration.  
 

 
18. In the present case it has already stated that the prosecution has 

failed to procure the evidence of the victim. In such type of case where 

allegation of section 376(1) of the IPC, the evidence of the victim is most 

important. But in the present case, the prosecution has failed to procure the 

victim for adducing evidence inspite of availing ample opportunities. All time 

summons and W/A was issued to the victim returned without service reported 

that no such named person resides at the said address of the summons.   

  

19. Considering these aspects, prosecution evidence was closed. The other 

witnesses are also not reliable. The bleak evidence adduced by the PW 3 

cannot be warrant conviction of the accused in the alleged offence. Though 
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she has stated that she was reported by the victim that the accused with a 

promise to marry her developed love with her and ultimately she became 

pregnant but that not been supported by any of the other witnesses.    

20. In view of the aforesaid discussions based on the evidence and 

materials on record, I have come to the conclusion that the prosecution has 

failed to prove any of the ingredients of  offence u/s 376(1) of the IPC  

against the accused. As such, the accused is acquitted from the said charge 

and set him at liberty forthwith.   

21.  The liability of the bailor is hereby discharged.  

 Send back the GR Case record being No. 1059/2008 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 8th day of 

August, 2016. 

 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
                    
Smt. R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Surendra Nath Borah 
 

2.  Prosecution Witness No.2 :- Sri Bhupen Kalita 
 

3.  Prosecution Witness No.3 :- Sri Niva @ Niru Deka 
 

4.  Prosecution Witness No.4 :- Dr. Rana Mukut Keot, M.O.  , 
 

5.  Prosecution Witness No.5 :- Sri Paneswar Deka 
 

6.  Prosecution Witness No.6 :- Sri Anju Goswami, I.O. 
 

7.  Prosecution Witness No.7 :- Smt. F. Sultana,Asstt. Sessions Judge, 
Mongaldoi. 
 

 

EXHIBITS. 

Exhibit No. 1  :   Medical report. 

Exhibit No. 2  :   charge sheet 

 

  

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


